mestically. In so doing, the Rule attempts to incorporate and fortify domestic reform to protect women in court and thereby encourage them to come forward and testify. An analysis of Rule 96 as it now stands is best undertaken by a study of its development
The first version of Rule 96 was proposed by the judges on 11 February 1994.
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Headed 'Evidence in Cases of Sexual Assault', it stated:
In cases of sexual assault:
(i) no corroboration of the victim's testimony shall be required; (ii) consent shall not be allowed as a defence; (iii) prior sexual conduct of the victim shall not be admitted in evidence.
A revised version of the Rule was adopted on 5 May 1994 10 to include a defence of consent which is automatically negated in certain defined circumstances. The rule provided (amendments shown in italics):
In cases of sexual assault: (i) no corroboration of the victim's testimony shall be required; (ii) consent shall not be allowed as a defence if the victim (a) has been subjected to or threatened with or has had reason to fear violence, duress, detention or psychological oppression, or (b) reasonably believed that if she did not submit, another might be so subjected, threatened or put in fear; (iii) prior sexual conduct of the victim shall not be admitted in evidence.
After pressure to reinstate the original provision a third rendition was adopted on 30 January 1995." It is the standing rule and provides as follows (amendments shown in italics):
In cases of sexual assault (i) no corroboration of the victim's testimony shall be required; (ii) consent shall not be allowed as a defence if the victim (a) has been subjected to or threatened with or has had reason to fear violence, duress, detention, or psychological oppression, or (b) reasonably believed that if the victim did not submit, another might be so subjected, threatened or put in fear, (iii) before evidence of the victim's consent is admitted, the accused shall satisfy the Trial Chamber in camera that the evidence is relevant and credible; (iv) prior sexual conduct of the victim shall not be admitted in evidence.
UNDoclT/32(1994). 10 UN Doe IT/32/Rev 1 (1994). 11 UN Doc IT/ReY 3 (1995).
A. Consent: Rule 96 (H) and (ill)
If the most controversial issue is considered that which is subject to the most change, then it is undoubtedly die question of consent 12
First Version
The first adopted draft of Rule 96 reflected the view that the context of war makes consent irrelevant to the prosecution of sexual assaults. That is, even in the absence of particular physical violence toward or psychological constraint over a victim, the wartime circumstances in their entirety suggest sexual coercion. Accordingly, die provision established an irrefutable presumption that in war, when an entire population is subject to duress and coercion by attacking forces and there is widespread sexual assault, the voluntary consent of one individual victim is immaterial. The appropriate defence, if the factual circumstances of the case warrant a consideration of the issue of consent, is that the surrounding situation is not one of war. Those promulgating this view contend that the framework of military law and procedure must reflect the crucial differences between peacetime rape and that which occurs in conflict As well as according weight to the wartime circumstances, the first draft of Rule 96 also represented an attempt to eliminate gender prejudice. Cross-examination of victims as to consent is one of the most traumatizing and prejudicial aspects of a rape hearing. Independently of the numerous obstacles which must be confronted at trial, the humiliation in having to recount publicly the details of an assault cannot be underestimated 13 and being subjected to forceful allegations of consent only compounds the humiliation. Regardless of the control exercised by presiding judges over proceedings, it would be difficult to assure already traumatized witnesses that they would not suffer further attack upon their dignity by unimpeded defence examination as to consent
Second Version
The interests of the defendant demand, however, that all available defences remain open to him and that he be judged on the basis of bis individual behaviour for which he is responsible. The second draft of Rule 96 exhibits a swing in the direction of these interests. Still considering it appropriate that the wartime context limit the circumstances in which a defence of consent should be entertained, it appears to have been accepted that to exclude it entirely threatens due process rights. While by no means supporting the contention that women fabricate rape as a matter of course, in war as in peace, there is undoubtedly the chance, regardless of how slight, that a
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In this article consent is referred to as a defence which seems consistent with Rule 96. However, at least in common law jurisdictions, an absence of consent is usually treated as an element of the offence required to be proved by the prosecution. 13 J.L. Herman, Trauma ami Recovery (1989).
woman may claim falsely that she has been raped 14 Regardless of how insignificant the actual number of false reports may be, to deny their possibility leaves the Tribunal open to criticism as denying due process rights and encourages the wholesale rejection of its progressive stance toward the prosecution of rape and sexual assaults.
Further, Rule 96, as originally drafted, can be said to invade the rights of a defendant by deeming him guilty upon a finding of a 'widespread context of violence', 19 rather than in relation to his own actions. Determination of guilt under the first version of Rule 96 would be dependent on an analysis of the surrounding situation, not on the specific actions of the accused. The second version remedies this defect by focusing on the individual's behaviour, while at the same time recognizing that it occurs within a context of war. The context of war justifies the enumerated situations which eradicate the possibility of reliance on a defence of consent Therefore, in addition to satisfying procedural fairness, the second version of the Rule also reflects the reality of the situation in the former Yugoslavia. The situations precluding a defence of consent are broadly drafted and directed to circumstances where common sense dictates that pursuit of the defence is not justified. The question remained as to how victims might be protected when examined about a defence of consent when raised in circumstances not encapsulated within the exceptions.
Third Version
The solution appears to have been found in the third and current version of Rule 96. It retains a limited defence of consent in the absence of the elucidated circumstances. However, it stipulates that such a defence must be assessed as being 'relevant and credible' in an in camera bearing before being admitted at trial. The benefits of the Rule as it now stands are twofold.
First, it protects the victim from flagrantly offensive allegations. By implementing a control mechanism, namely the judges, insinuations of consent cannot be used wantonly to harass a witness and impede honest testimony. Second, though directed to a wartime situation, similar standards for the introduction of evidence of consent could conceivably be applied in peace at a domestic level. By according due process rights the provision ensures more comprehensive acceptance and is therefore better placed to influence national laws. 
Operation of The Defence
However, uncertainties remain as to the practical implementation of Rule 96. First, it is not clear whether a defence of consent is prohibited absolutely when the alleged offence occurred within the range of exclusionary circumstances or whether a defence of consent may be raised in every case. It is suggested that the former is the correct interpretation to adopt To assume otherwise is to make sub-rule (ii) redundant If this assumption is correct the working practice of the rule might be that, once the prosecutor satisfies Rule 96(ii), the presumption arises that no defence of consent can be advanced. Therefore, to admit evidence of consent before the Trial Chamber, the defendant must first negate the presumption raised under sub-rule (ii). If successful in rebutting the initial presumption, a reading of sub-rule (Hi) suggests that the defendant bears the burden of proof regarding the defence as he must 'satisfy the Trial Chamber' that the evidence is 'relevant and credible*. Though not explicitly mentioned within the provision, it is assumed that the defendant retains the burden if the judges deem the issue of consent appropriate for determination within the trial proper.
Behaviour Constituting Consent
Defining the behaviour that will constitute consent requires further clarification, as the concept differs markedly among national jurisdictions. 16 Of additional concern in relation to consent is the absence of any stipulation preventing consent by children under a particular age. This would appear to be an oversight, given the number of report! surfacing that girls as young as ten and twelve years of age have been raped in the former Yugoslavia.
In Camera Hearing
It is not clear from Rule 96(iii) whether the victim is party to the in camera hearing, and is able to be cross-examined by the defendant, or whether evidence must be produced which is independent of the victim's testimony to raise the issue of consent at trial proper. The second course of action would seem preferable as it is the solicitation of such evidence which is traumatic for the victim, not merely the public forum of the courtroom. In other words, insulation from the public solves the problem only in part If the victim must be questioned during the in camera hearing the judges should enforce strict limitations on the nature of the questioning to protect the victim from humiliating suggestions.
Mens Rea
Pursuant to Rule 96 the Tribunal must judge the state of mind of both the victim and the accused in ascertaining the existence of consent Of interest in relation to the victim's state of mind is the manner in which the 'fear' and 'belief, articulated in Rule 96(ii)(a) and (b) respectively as being necessary to preclude a defence of consent, will be judged. It is suggested that sub-rule (ii)(a) will involve an objective assessment of whether the subjective belief was actually held by the victim. Sub-rule (iiXb) requires an element of 'reasonableness', which suggests an objective assessment based on what the court determines a reasonable woman in the circumstances of the victim, rather than the victim herself, would have believed. In making both of these assessments, it is suggested that the Tribunal be alert to the fact that judicial findings of what constitutes violence frequently differ from what women perceive as violent behaviour. 27 The impact of violence of a sexual nature against women has often been minimized or trivialized in domestic legal systems. 2 * This legal legitimization of the perpetrator's perspective of violence has been referred to as 'the cultural facilitation of violence' 29 and can have a major effect on a woman's ability to access a criminal justice system and feel secure testifying within it A significant omission is that there is no indication in the Rules of the mental standard required by the accused to rely on a defence of consent It may be found sufficient that the defendant subjectively believed the victim to be consenting. Alternatively, an objective standard, based on the Court's assessment of what a
27
See infra Section IV regarding judicial education; Niffine, supra note 16; Estrich, supra note 20. reasonable man in the defendant's position would believe, may be necessary. Despite problems which will arise in recognizing and applying cultural differences, the latter standard is suggested as the preferable approach to adopt B. CorToboration: Rule 96 (1) Traditionally, in common law jurisdictions, to sustain a conviction for rape a rule of procedure required a judicial direction to the jury of the danger of convicting on the uncorroborated evidence of the complainant This involved evidence which logically made each element of the offence more probable. The approach was based on an opinion of Sir Matthew Hale 30 in 1671 that rape must be examined with greater caution than any other crime as it is easy to charge and difficult to defend. 31 In other words, the evidentiary rules concerning corroboraa'on and fresh complaint 32 were created to address the unsubstantiated stereotype that women fabricate allegations of sexual assault Rape as the most intimate of all assaults is the least likely to be witnessed and so the corroborative requirement is often incongruous with effective prosecution.
33 It has been removed as a mandatory warning from many jurisdictions, though it remains as a matter of judicial discretion. The practical result of this is that judges may still issue the admonition to the jury as a matter of course.
By explicitly removing the need for corroboration the Tribunal has made an important statement that it is dedicated to providing justice in a non-discriminatory manner. Rule 96(i) is a progressive legislative advancement and challenges the belief that the credibility and honesty of women is to be doubted as a matter of course.
C Prior Sexual Conduct: Role 96{lv)
Rule 96(iv) prohibits introduction of evidence of the victim's prior sexual conduct and, in so doing, codifies for international law another achievement in the evolution towards equality before the law. 34 Archaic notions of chastity have allowed a victim to be questioned as to her sexual history, the understanding being that a woman who has consented to sex previously is more likely to have consented to the incident in question. 33 Such evidence has been used not only to determine the likelihood of consent but also to assess the gravity of the offence, attack the credibility of the victim and as a consideration in sentencing. Trying a victim for her 'promiscuity' was an effective method of removing the attention of the jury from tbe defendant It also prevented many women from seeking legal redress as they did not want to subject the private details of their lives to scrutiny.
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Argument may be raised that, in failing to articulate circumstances where past sexual conduct may be relevant, the rights of the accused are infringed by Rule 96(iv). There is possibly some merit in this view, given the fact that there is no jury to influence and the evidence could be screened by the judges in an in camera hearing. 37 However, the argument is not persuasive. Sexual habits are irrelevant to the assessment of a victim's credibility. A legitimate line of inquiry might be not whether the complainant is celibate but whether she is in the habit of making false allegations of sexual assault Further, the provision as it now stands acknowledges the fact that relations before the war are irrelevant to the wartime situation. The provision should alleviate some of the fears held about testifying as women can be safe in the knowledge that indecent innuendoes about their private life will not be the subject of international press reports. faced by the Tribunal and one which the world will judge harshly if it is not executed unerringly. Aside from moral arguments that the international community has a duty to protect witnesses who come forward, it is in the Tribunal's own interest to carry out this assignment meticulously for without willing witnesses the trials will come to a standstill. Witness testimony will be very important in the work of the Tribunal as detailed documentary evidence, similar to that submitted to the Nuremberg Tribunal, is not likely to be available.
The significance assigned to this duty can be gleaned from a cursory reading of the Statute. Article IS, in granting the judges of the Tribunal authority to adopt rules of procedure and evidence, includes specific reference to 'the protection of victims and witnesses'. Article 22 reiterates that [t] he International Tribunal shall provide in its rules of procedure and evidence for the protection of victims and witnesses. Such protection measures shall include, but not be limited to, the conduct of in camera hearings and the protection of the victim's identity.
The relevant provisions of the Rules reflect those of the Statute and accord much attention to the protection and support of victims and witnesses. However, legal and practical constraints may ultimately frustrate their effectiveness.
A. Victims and Witnesses Unit
Pursuant to Rule 34 A, a Victims and Witnesses Unit (the 'Unit') consisting of qualified staff" is established under the auspices of the Registry to:
(i) recommend protective measures for victims and witnesses in accordance with Article 22 of the Statute; and (ii) provide counselling and support for them, in particular in cases of rape and sexual assault
Thus the dual role of the Unit, to recommend protective measures and to provide support, is explicitly articulated. A victim is defined in Rule 2(A) as A person against whom a crime over which the Tribunal has jurisdiction has allegedly been committed.
There is, however, no definition of witness nor any indication of the time that a person qualifies as corning under the supervision of the Unit Whether the title of wit- ness attaches after initial contact with the Prosecutor's Office, 42 after decision to use an individual's testimony at trial, or only after a person is sworn before the Tribunal and about to testify will obviously affect the scope and effectiveness of the services provided by the Unit
Status of the Unit
Of concern is the manner in which the Unit will function, given its position within the Tribunal. Under the umbrella control of the Registry, the Unit remains independent and its services are available for both prosecution and defence witnesses. In practical terms its success will undoubtedly depend on both parties placing significant trust in the Unit It is hard, if not impossible, to imagine that protective or support measures will be able to be effectively recommended or implemented without a great deal of background knowledge about the witnesses concerned, their threat levels and their proposed role in the judicial proceedings. It is questionable whether either party will be willing, or indeed able, to divulge such information to an 'external' body prior to trial.
Not unrelated to the above dilemma is the direct implication that the location of the Unit will have on the provision of counselling and support facilities to the witnesses. The implementation of such services is explicitly stated as necessary in cases of rape and sexual assault.* 3 An important element in the restructuring of sex crimes units domestically has been die creation of a vertical structure where the same person is responsible for dealing witfi a victim from start to finish. 44 Effective lawyering and counselling both depend on developing a relationship of trust which necessarily occurs over time. Difficulties in establishing such relationships may be exacerbated in the international context where different languages and cultures require extensive use of interpreters.
43 By the time they come before the Tribunal the witnesses will presumably have established relationships with either the prosecution or defence representatives and forging fresh alliances in a short period may be impossible and even harmful for them. See wfra Section IV on judicial education.
46
Of overriding importance in the counselling of tranma victims is that counselling not be given unless effective support can be maintained over a period of time.
Protection: Importance in Cases of Rape and Sexual Assault
Procedural safeguards as well as witness protection schemes fall within the ambit of 'protection'. It is important not to underrate the extent to which a variety of measures may be necessary to protect the witnesses, and their families, before, during and after testifying. Continuing, if not open, hostilities, an uncooperative government and a firmly entrenched international mafia all constitute justification for a comprehensive witness protection scheme able to respond to varying threat levels. This service should include relocation of witnesses, which is recognized internationally as the most effective form of protection. 47 Incidental to the provision of protection is the responsibility to inform every witness, but particularly those for whom adequate protection cannot be provided, of the risks they may encounter by testifying.
The availability of adequate procedural safeguards may be a decisive factor in a woman's decision to testify before the Tribunal. Without guarantees that her identity will be protected a witness may face reprisals, 4 * not only from those against whom she testifies but from her husband, family and society. In communities where a woman's value is defined according to her virginity and chastity, raped women suffer rejection. For male victims, the sexual assault challenges notions of manhood and virility. The additional stigma that many cultures attach to homosexuality will undoubtedly influence a decision to testify. Practical assistance, including long-term medical and child care, education and job care, is also vital. Programmes should not only focus on the immediate physical and psychological consequences of sexual assault but also aim to equip survivors with skills to assist their reintegran'on as productive members of society. 53 It is essential that the Unit coordinate extensively with indigenous organizations to facilitate its provision of support services. This is important not only to supplement its resources, but also to absorb essential local knowledge so that the Unit can operate a culturally appropriate network. The collateral benefit of local organizations is that they have ready access to survivors and can develop an ongoing relationship of trust with them for long-term support 56
Support: Importance in Cases of

Budget
The above is merely a rudimentary guide to services which might be provided by the Victims and Witnesses Unit to survivors of rape and other sexual assaults.
Common sense dictates that to provide even a minimum of the envisaged services an enormous amount of funding is required. While it is beyond the scope of this article to discuss all the implications of the fact that there have been shortcomings in the budget arrangements for the Tribunal, some of these affect the operation of the Unit 57 First, there is no separate budget allocation for the Unit; rather it is included as professional belp is available. Women have been reported to have suffered breakdowns and attempted suicide after talking to re pen ten and fact-finding delegations of tbeir experiences. See, e.g.. International Human Rights Group, supra note SO, at 26; Herman, supra note 13, and G.R.
Randall and EX. Lotz Strving Survivors of Torture: A Practical Manual for Health Professions and Other Services (1992). 54
Of additional impact on the victim is the fact that they most travel to the Netherlands, a foreign country, to testify before the Tribunal, a foreign court. Though interpreted, proceedings will be conducted in a language other than their own which will compound the alienation. within the Registry budget It is therefore difficult, if not impossible, to ascertain exactly how much funding is available. Second, to date the Unit has only five staff, none of whom are interpreters.** Third, there is no funding explicitly designated for the purpose of creating a witness protection programme. This has serious ramifications 39 as procedural safeguards will, in many situations, fall short of nrteqi'atf protection due to the competing legal interests of the accused. Witness protection schemes are expensive when implemented domestically within a pre-existing police or security structure. 60 Internationally it is difficult to conceive of all the difficulties which might arise in the creation of such a scheme, let alone find practical solutions to them. The one certainty is that the measures will be expensive. Given the stated importance of protecting victims and witnesses, it is curious that specific resources have not been allocated for this function and remains overwhelmingly difficult to imagine how the Unit will function to provide protective measures where procedural safeguards are insufficient
B. Procedural Protective Measures under the Statute
The Statute explicitly recognizes the competing legal interests of the accused and the witnesses that will testify. However, prior to the decision of the Trial Chamber on Protective Measures for Victims and Witnesses in the Tadic case" there was no indication as to how these competing interests might be reconciled. In the preliminary motion leading to that judgment the Prosecutor sought a variety of protective measures for victims and witnesses. 62 There are two levels of procedural protection available under the Rules. First, protection of identity from the media and general public and, second, protection from disclosure of identity to the accused. The Prosecutor filed a motion seeking non-disclosure orders for some witnesses in the Tadic case on 18 May 1995, the defence response was filed on 2 June 1995 and on 21 June 1995 an in camera hearing was held to consider the merits of these motions. As noted earlier, judgment was handed down on 10 August 1995. In determining whether to grant the protective measures, die Tribunal paid special regard to the issues affecting victims of rape and sexual assault, supra note 57, paras.
45-52. 62
These included requests that witnesses be beard in camera or through image and voice-altering devices, be assigned pseudonyms, have their names expunged from public record or have their identity withheld from die accused or his counsel.
C The Competing Interests
Article 20(1) of the Statute states that
The Trial Chamber shall ensure that a trial is fair and expeditious and that proceedings are conducted in accordance with the rules of procedure and evidence, with full respect for the rights of the accused and due regard for the protection of victims and witnesses.
Article 21 continues to enumerate die rights of the accused. These arc modelled on Article 14 of the International Covenant on Civil and Political Rights and include, inter alia, the right of a defendant to a fair and public hearing 63 and 'to examine or have examined, the witnesses against him .. .' M However, the right to a fair and public hearing is expressed as being 'subject to Article 22 of the Statute', 63 which, as noted earlier, dictates the need for protective measures for the victim and witnesses to be included in the Rules of Procedure and Evidence.
Non-Disclosure to the Public
Article 20(4) of the Statute states that, 'The hearings shall be public unless the Trial Chamber decides to close the proceedings in accordance with its rules of procedure and evidence.' The Victims and Witnesses Unit is empowered to recommend protective measures in accordance with Article 22 of die Statute 66 and these are stated to 'include but not be limited to, the conduct of in camera proceedings and the protection of the victim's identity'.
Rule 79(A), Closed Sessions, permits the Trial Chamber to exclude the press and public from proceedings 67 on grounds of:
(i) public order or morality; (ii) safety, security or non-disclosure of the identity of a victim or witness as provided in Rule 75; or (iii) the protection of the interests of justice.
Rule 75(B) details various measures which may be imposed by a Chamber to prevent disclosure of the identity or the whereabouts of victims and witnesses to the public and media. Pursuant to Rule 75(BX0 these include: (a) expunging names and identifying information from the Chamber's public records; (b) non-disclosure to the public of any records identifying the victim; In exceptional circumstances, the Prosecutor may apply to a Trial Chamber to order the non-disclosure of the identity of a victim or witness who may be in danger or at risk until such person is brought under the protection of the Tribunal.
Rule 53(A). 69
Rule 53<B) and (Q. 70
The provision states that the judge may make the order* 'in consultation with the Prosecutor".
It is suggested that this rule is somewhat of a 'false friend' as its effective operation presupposes several factors. First, that the identity of the victim or witness has been preserved until the trial stage. 71 Second, in terminating protection once a witness is under 'the control of the Tribunal', it is assumed that the Tribunal has a witness protection scheme or a protective force capable of providing security. As outlined earlier this is not the case. The fact that many of the witnesses may be refugees or otherwise relocated to countries all over the world does not ameliorate the problem as states may be unwilling to engage in witness protection. Further, witnesses may not physically come 'under the protection of the Tribunal' until just before trial and it is imagined they will depart soon after. If someone is intent on retribution this small period of protection while in the Netherlands may prove futile.
The third false assumption is that the Prosecutor's interests are those of the victims. Without casting any aspersions on the Prosecutors of the Tribunal, their primary concern, as a prosecuting body, is to secure convictions of those guilty. They are in effect representing the wider international interests. It is becoming increasingly recognized that a victim is often treated as no more than a 'source of information' or another piece of evidence 72 within a domestic criminal justice system and that their rights are subsumed by those of the defendant Some domestic jurisdictions have introduced laws to provide representation for victims in an effort to combat this inequality. Rule 75 is the pivotal provision in that it seeks to address both aspects of concern, namely, protection for the witnesses from the public and from the accused while also recognizing that any measures adopted must be 'consistent with the rights of the accused'. The provision can be invoked by a judge or Chamber, either party, the victims or witnesses, or by the Victims and Witnesses Unit.
Arguably, Rule 75 does not permit the identity or whereabouts of a witness to be withheld from the accused as such measures are not explicitly provided for. Rule 75(B) sanctions the Trial Chamber to adopt a variety of measures to prevent disclosure 'to the public or the media' of the identity or whereabouts of a victim or witness or their family. 71 Rule 75(A) permits, more generally, for the Trial Chamber to order appropriate measures 'for the privacy and protection of the victims and witnesses'. However, Rule 69(Q provides that 'subject to Rule 75, the identity of the victim or witness shall be disclosed in sufficient time prior to the trial to allow adequate time for preparation of the defence'. The implication follows that Rule 75 is sufficiently broad to encompass withholding witness identity from the accused. In contrast to Rule 69, there is no requirement that the non-disclosure measures are confined to that period before a victim or witness is brought 'under the protection of the Tribunal'.
The Trial Chamber decision on the preliminary motion of the Prosecutor (Judge McDonald and Judge Vohrah; Judge Stephen dissenting)
76 determined that under the Statute and Rules of the Tribunal it was possible to protect the identity of witnesses from the public and from the accused.
The majority judgment considered the various interests to be reconciled, the role of the Tribunal and its unique jurisdiction and acknowledged that it was necessary to engage in a balancing act 77 to make just determinations based on the specific considerations of each case. They set out various guidelines to aid this process. For example, the role of the witness in the proceedings (that is, whether their testimony is crucial to the prosecution), their refugee or citizenship status, country of residence, living arrangements and* available family and community support Also found to be relevant factors are the perceived fears of the witness involved and whether these relate to past threats or future reprisals. General concerns to be accorded weight include the persisting tensions in the region, the fact that the Tribunal does not have the resources to relocate those in need of protection and the overriding purpose of the Tribunal to administer justice and punish those responsible for massive violations of human rights.
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These measure* indode use of a pseudonym, expunging namei and identifying information from the public record and similar measures. The rule also permits the use of closed proceedings and other appropriate measures such as closed circuit television to facilitate the testimony of vulnerable witnesses, 76 Supra note 59. 77
It is suggested that a process needs to be developed whereby information placed before the court to substantiate a request for non-disclosure is released to the accused only in the event thai die nondisclosure order is made. Not to do so places the witnesses at heightened risk as the accused becomes aware of the exact nature of their fears.
The decision has been the subject of criticism 1 * and Judge Stephen, while acknowledging many of the considerations relied upon by the majority as valid, delivered a strong dissenting judgment However, it is doubted that the conditions elaborated by the majority to be fulfilled before identity may be withheld will be satisfied in many cases. Further, it is questionable whether the procedural protections will afford the security necessary to encourage a potential witness to testify.
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At every stage, the substantial prosecutorial and judicial discretion must temper the rights of the witnesses with those of the accused, and thus protection of this nature is not able to be guaranteed. Accordingly, it is suggested that procedural safeguards should only be relied upon as a secondary means of protection, particularly from public identification, and sufficient funding for an effective witness protection and relocation scheme should become a priority. This is essential to ensure that witnesses come forward to report and ultimately testify as to violations inflicted against them, which in turn will enable effective prosecution of those responsible.
C Collection of Evidence
Pursuant to Article 18(1) of the Statute, the Prosecutor may initiate investigations ex officio or on the basis of information obtained from any source, particularly from Governments, 80 United Nations organs," inter-governmental and nongovernmental organisations.
82
This provision permits the Prosecutor to avail himself of the already substantial information that has been amassed by various entities. However, it may be of only limited assistance as it has been collected for purposes other than initiating prosecution and must therefore be re-evaluated to determine whether it is sufficient to warrant further action. 
Kale Fitzgerald
Several additional factors combine to make difficult the collection of evidence for trials before the Tribunal.* 4 These formidable challenges are exacerbated in cases of rape and sexual assault, 13 where efforts must also be made to ensure the documentation is pursued in a manner consistent with the psychological needs of the survivors.
The predominant obstacle is the lack of cooperation from those in the territory. Ibid, at 23. This shame is evident in all societies to some extent, regardless of nationality and culture, bat is exacerbated in those which reflect a dominant patriarchal structure where women are valued according to their chastity and virginity and rape is considered a crime against the honour of a whole family. To some extent this problem may be reduced now mat world media attention is no longer focused on the former Yugoslavia. However, as a general rule, mere needs to be greater coordination among individuals, non-governmental organizations and government agents documenting human rights abuses 96 and the development of a common, standardized fact-finding methodology to be employed in this process.
B. International Application
Similarly, international law does not act in a vacuum and, as demonstrated above, judicial discretion will play a significant role in the operation of the Tribunal Legal principles must be linked to the social context which they attempt to regulate. Administering justice in an international environment of armed conflict demands an understanding of issues that judges may not have encountered domestically.
Of importance to the adjudication of cases of rape and sexual assault is an awareness of the particular cultural mores, which operate as an impediment to testifying on matters of sexual assault, as well as the impact and range of effects that severe trauma has on a person's memory.
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Of wider applicability is the impact of the use of different languages within a courtroom. Language, or perhaps more correctly its effective manipulation, is of crucial importance in a legal forum as it is the means by which the observations and memories constituting evidence are expressed and challenged 111 Body language, non-verbal communication skills and appropriate language usage 112 differ markedly from culture to culture and it is increasingly being realized in multi-cultural societies, such as Australia, that inadequate understanding of these differences can result in injustice." 3 Not unrelated is the further layer of complexity that interpreters add to the investigative and judicial process. The scope of their influence can be substantial 1 M and the exact nature of their role not always clear. While officially recognized as mere 'conduits' of language, interpreters often engage in a much more complicated communication exercise involving their knowledge of culture, as well as the linguistics, of both languages. 113 This can be attributed to the expectations of all involved as well as to linguistic necessity." 
V. Conclusion
Numerous legal, social, political, financial and logistical obstacles are posed by the intemationa] prosecution of rape and other sexual assaults. Some of these have been previously confronted in domestic jurisdictions with varying degrees of success. Others are unique because of the international nature of the Tribunal and the specific subject matter of its jurisdiction. There is no doubt that the Statute and Rules of the Tribunal represent a progressive legislative framework. However, many of the problems will not find their solution rooted in legislative enactment The nature of the judicial forum and the crimes to be heard before it will make testifying a difficult experience. Ultimately, success can only be measured by the prosecution and adjudication of these crimes, which in turn will only occur when women trust the international criminal justice system as an effective and secure avenue of redress.
